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March 25, 2021                                              File: CUP 17, Map 117 

                      S.D.: #4 - Couch 

 

Addressee List (See Distribution List)  

  

Re:  Response to Comments for Draft Environmental Impact Report – Johe Ranch Mining Project by 

Diatom, LLC (PP12316)  

  

Dear Interested Party:  

  

Enclosed is a document entitled Volume 3 – Chapter 7 – Response to Comments, for the above referenced 

project. Section 15088 of the California Environmental Quality Act Guidelines requires the Lead Agency 

to evaluate comments on environmental issues received from persons who reviewed the Draft 

Environmental Impact Report (EIR) and prepare a written response addressing each comment. This 

document is Chapter 7 of the Final EIR.  

  

A public hearing has been scheduled with the Kern County Planning Commission to consider this request 

on April 8, 2021, at 7:00 p.m.  

  

Due to COVID-19 and subsequent local emergency declarations by the Kern County Board of 

Supervisors, Staff is evaluating the possibility of facilitating an alternative form of public 

participation during this hearing. If you have any questions about the format of the hearing and/or 

wish to get more information please contact the Staff Planner.  

  

Thank you for your participation in the environmental process for this project. If you have any questions 

regarding this project, please do not hesitate to contact me at (661) 862-8612 or via email at 

catesr@kerncounty.com.   

  

Sincerely,  

  
Randall Cates, Planner III  

Advanced Planning Division   

  

COMMENTING AGENCIES AND INTERESTED PERSONS: County of Kern Public Health Services 

Department, Environmental Health Division; San Joaquin Valley Air Pollution Control District; 

Department of Transportation; County of Kern Public Works Department, Administration and Engineering 

Division; County of Kern Public Works Department, Floodplain Management Section; Kern County Water 

Agency; Southern California Gas Company, Transmission Technical Services Department 

Lorelei H. Oviatt, AICP, Director 
2700 “M” Street, Suite 100 
Bakersfield, CA  93301-2323 
Phone: (661) 862-8600 
Fax: (661) 862-8601 TTY Relay 1-800-735-2929 

Email:  planning@kerncounty.com 

Web Address: http://kernplanning.com/ 

PLANNING AND NATURAL 
RESOURCES DEPARTMENT 

 

Planning 
 

Community Development 
 

Administrative Operations 
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California Department of Transportation 

District 6 

P.O. Box 12616 

Fresno, CA 93778-2616 

 

 

Kern County Public Health  

Services Department/ 

Environmental Health Division 

 

 

Kern County Public Works Department/ 

Building & Development/Floodplain 

 

Kern County Public Works Department/ 

Administration and Engineering Division 
 

Kern County Water Agency 

3200 Rio Mirada Drive 

Bakersfield, CA 93308 

 

Southern California Gas Company 

Transmission Technical Services Dept. 

9400 Oakdale Ave  

Chatsworth, CA 91311  

SC9314 

San Joaquin Valley      

Air Pollution Control District  

1990 East Gettysburg Avenue  

Fresno, CA  93726 
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Chapter 7 
Response to Comments 

7.1 Introduction 

Purpose 

As defined by Section 15050 of the California Environmental Quality Act (CEQA) Guidelines, the Kern 
County Planning and Natural Resources Department is serving as “Lead Agency” for the preparation of the 
Environmental Impact Report (EIR) for the Johe Ranch Mining Project (project or proposed project). The 
Final EIR presents the environmental information and analyses that have been prepared for the proposed 
project, including comments received addressing the adequacy of the Draft EIR, and responses to those 
comments. In addition to the responses to comments, clarifications, corrections, or minor revisions have 
been made to the Draft EIR. The Final EIR, which includes the responses to comments, the Draft EIR, and 
the Mitigation Measure Monitoring Plan (MMMP), will be used by the Kern County Planning Commission 
and Board of Supervisors in the decision-making process for the proposed project. 

Environmental Review Process 

A Notice of Preparation/Initial Study (NOP/IS) (State Clearinghouse [SCH] No. 2019011010) was 
circulated for a 30-day public review period beginning on January 8, 2019, and ending on February 7, 2019. 
Twelve individual written comment letters were received and used in the preparation of the Draft EIR. The 
Draft EIR for the proposed project was circulated for a 45-day public review period beginning on November 
6, 2020, and ending on December 21, 2020. A total of nine comment letters were received on the Draft EIR. 

Section 15088 of the State CEQA Guidelines requires that the lead agency evaluate comments on 
environmental issues received from persons and agencies that reviewed the Draft EIR and prepare a written 
response addressing the comments received. The response to comments is contained in this document—
Volume 3, Chapter 7 of the Draft EIR. Volumes 1, 2, and 3 together constitute the Final EIR.  
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7.2 Revisions to the Draft EIR  
The revisions that follow were made to the text of the Draft EIR. Amended text is identified by page 
number. Additions to the Draft EIR text are shown with underline and text removed from the Draft EIR is 
shown with strikethrough. The revisions, as outlined below, fall within the scope of the original project 
analysis included in the Draft EIR and do not result in an increase to any identified impacts or produce any 
new impacts. No new significant environmental impact would result from the changes or from a new 
mitigation measure proposed to be implemented. Therefore, no significant revisions have been made which 
would require recirculation of the Draft EIR pursuant to State CEQA Guidelines Section 15088.5 
(Recirculation of an EIR Prior to Certification). 

Chapter 1, Executive Summary, Page 1-15 
Additionally, mined aggregatematerial would be utilized for industrial purposes. 

Chapter 1, Executive Summary, Page 1-16 
Kern County considered several alternatives to reduce the project’s environmental impacts. In identifying 
potential alternatives, Kern County reviewed its General Plan and the California Geological Survey’s 
Update of Mineral Land Classification: Aggregate Materials in the Bakersfield Production-Consumption 
Region, Kern County, California (Special Report 210) (Busch 2009) for potential alternative project 
locations. The majority of the alternate project sites were considered and rejected due to their locations 
being potentially more environmentally sensitive, too small to feasibly meet project objectives, or not 
conducive to mining due to existing geologic conditions. Therefore, the alternative locations alternative (as 
described in further detail in Chapter 6.2.1 of the EIR) was eliminated from further consideration. 

Kern County also considered a phased approach alternative to reduce potential adverse visual impacts. 
Specifically, the phased approach alternative would have required all mining and reclamation in Mining 
Area 2 to be completed prior to beginning work in Mining Areas 1 and 3; additionally, within each of the 
three mining areas, all work would begin at the northern end and proceed toward the south. This alternative 
would allow for the same availability to overall reserves of the project area. However, the phased approach 
was considered to not be a feasible option for implementation of proposed mining activities and an 
ineffective solution to address potential visual impacts. Therefore, the phased approach alternative was 
eliminated from further consideration. 

The estimated reserves permitted, however, would still meet most of the project’s objectives to provide a 
quality aggregatemineral resource suitable to meet constructioncustomer specifications for the life of the 
operation 

Chapter 1, Executive Summary, Page 1-18 
As described above, Alternative B would reduce environmental impacts related to aesthetics, agriculture 
and forest resources, air quality, biological resources, cultural resources, energy, geology and soils, 
greenhouse gas emissions, hydrology and water quality, noise, transportation and traffic, tribal cultural 
resources, and utilities and service systems, and wildfire compared to the proposed project.  
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Chapter 1, Executive Summary, Pages 1-25, 1-37, 1-42, 1-47, 1-49, 1-50 

Table 7-1 Summary of Impacts, Mitigation Measures, and Level of Impacts after Mitigation 

Impact 

Level of 
Significance 

before 
Mitigation Mitigation Measure(s) 

Level of 
Significance 

after Mitigation 
4.3 Air Quality    
Impact 4.3-2: The project would result in a cumulatively 
considerable net increase of a criteria pollutant for which the project 
region is nonattainment under an applicable Federal or State 
ambient air quality standard. 

Potentially 
significant 

MM 4.3-2: The project proponent shall develop and implement a 
Fugitive Dust Control Plan in compliance with San Joaquin Valley 
Air Pollution Control District (SJVAPCD) fugitive dust suppression 
regulations to further reduce emissions, during operations, of 
particulate matter that is 10 microns or less in diameter (PM10) and 
2.5 microns or less in diameter (PM2.5). The Fugitive Dust Control 
Plan shall include: 

A. Name(s), address(es), and phone number(s) of 
person(s) responsible for the preparation, submission, 
and implementation of the plan. 

B. Description and location of operation(s). 
C. Listing of all fugitive dust emissions sources included in 

the operation. 
D. The following dust control measures shall be 

implemented: 
1. All on-site unpaved roads shall be effectively 

stabilized using water or chemical soil 
stabilizers that can be determined to be as 
efficient as or more efficient for fugitive dust 
control than California Air Resources Board-
approved soil stabilizers, and that shall not 
increase any other environmental impacts 
including loss of vegetation. 

2. All material excavated or graded will be 
sufficiently watered to prevent excessive dust. 
Watering will occur as needed with complete 
coverage of disturbed areas. The excavated 
soil piles will be watered as needed to limit dust 
emissions to less than 20% opacity or covered 
with temporary coverings. 

Less than 
significant 
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Table 7-1 Summary of Impacts, Mitigation Measures, and Level of Impacts after Mitigation 

Impact 

Level of 
Significance 

before 
Mitigation Mitigation Measure(s) 

Level of 
Significance 

after Mitigation 
3. Activities that occur on unpaved surfaces will 

be discontinued during windy conditions when 
winds exceed 25 miles per hour and those 
activities cause visible dust plumes. Such 
activities may continue if dust suppression 
measures are used to minimize visible dust 
plumes. 

4. Track-out debris onto public paved roads shall 
not extend 50 feet or more from an active 
operation and track-out shall be removed or 
isolated such as behind a locked gate at the 
conclusion of each workday. 

5. All hauling materials shall be moist while being 
loaded into dump trucks. 

6. All material on haul trucks shall be effectively 
contained in accordance with SJVAPCD 
regulations. 

7. Material loads on trucks shall maintain at least 
6 inches of freeboard space below the top of 
the container. 

8. Drop heights shall be minimized when loaders 
dump material into trucks. 

9. Gate seals shall be tight on dump trucks. 
10. Traffic speeds on unpaved roads shall be 

limited to 15 miles per hour. 
11. All grading activities shall be suspended when 

visible dust emissions exceed 20%. 
12. Other fugitive dust control measures as 

necessary to comply with SJVAPCD Rules and 
Regulations. 

13. Disturbed areas shall be minimized. 
14. Disturbed areas shall be revegetated as soon 

as possible after disturbance if area is no 
longer needed for mining activities. 
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Table 7-1 Summary of Impacts, Mitigation Measures, and Level of Impacts after Mitigation 

Impact 

Level of 
Significance 

before 
Mitigation Mitigation Measure(s) 

Level of 
Significance 

after Mitigation 
MM 4.3-3: Surface disturbance, with the exception of ongoing and 
permitted agricultural activities, shall be kept to a minimum in 
advance of mining. Where feasible, disturbed areas shall be 
seeded with an interim seed mix to minimize fugitive dust emissions 
from unvegetated areas. At such time as surface mining or 
associated activities have been completed on an area of disturbed 
land, reclamation efforts shall be initiated on those portions of the 
disturbed lands that will not be subject to further disturbance by the 
surface mining operation or its associated activities. 
 
MM 4.3-4: Fugitive dust (PM10) emissions shall be minimized 
during the course of mining and reclamation utilizing the application 
of water or by presoaking. Haul roads shall be watered or have a 
palliative applied, depending on weather and road conditions, as 
necessary to adhere to the requirements of the San Joaquin Valley 
Air Pollution Control District. 
 
MM 4.3-5: Mined materials transported off-site shall be covered, 
effectively wetted to limit visible dust emissions, or employ at least 
6 inches of freeboard space to separate material from the top of the 
container. 
 
MM 4.3-6: The fleet of diesel engines in off-road vehicles operating 
at the project site shall comply with the In-Use Off-Road Engine Air 
Toxic Control Measure (13 California Code of Regulations [CCR] 
Sections 2449 and 2449.1) and provide copies of annual 
compliance certification reports made to California Air Resources 
Board through the DOORS program to Kern County annually. 

A. All equipment shall be turned off when not in use. Engine 
idling of all equipment shall be limited to 5 minutes, 
except under exemptions specified in 13 CCR Section 
2449(d)(2). In addition, the facility shall have a written 
idling policy and distribute it to vehicle operators as 
required by this regulation. 
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Table 7-1 Summary of Impacts, Mitigation Measures, and Level of Impacts after Mitigation 

Impact 

Level of 
Significance 

before 
Mitigation Mitigation Measure(s) 

Level of 
Significance 

after Mitigation 
B. All equipment engines shall be maintained in good 

operating condition and in proper tune per 
manufacturers’ specifications. 

 
MM 4.3-7: To further reduce emissions of nitrogen oxides from on-
road heavy-duty diesel haul vehicles: 

A. 2007 engines or pre-2007 engines shall comply with 
California Air Resources Board retrofit requirements set 
forth in Title 13 California Code of Regulations (CCR) 
Section 2025. 

B. All on-road haul trucks, except those meeting the 
2007/California Air Resources Board-certified Level 3 
diesel emissions controls, shall meet all applicable 
California on-road emission standards and shall be 
licensed in the State of California. This does not apply to 
worker personal vehicles. 

C. All on-road haul trucks shall be properly tuned and 
maintained in accordance with the manufacturers’ 
specifications. 

Impact 4.3-3: The project would expose sensitive receptors to 
substantial pollutant concentrations. 

Potentially 
significant 

Implement Mitigation Measure MM 4.3-2 and the following 
additional mitigation measures. 
 
MM 4.3-8: Prior to ground disturbance activities, the project 
proponent shall provide a “Valley Fever Training Information 
Packet” and conduct training sessions for all personnel. A copy of 
the handout and a schedule of education sessions shall be 
provided to the Kern County Planning and Natural Resources 
Department. All evidence of the training session(s) and handout(s) 
shall be submitted to the Kern County Planning and Natural 
Resources Department on a monthly basis. Multiple training 
sessions may be conducted if different work crews come to the site 
for different stages of work; however, all personnel shall be 
provided training prior to beginning work. The evidence submitted 
to the Kern County Planning and Natural Resources Department 

Less than 
significant 
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Table 7-1 Summary of Impacts, Mitigation Measures, and Level of Impacts after Mitigation 

Impact 

Level of 
Significance 

before 
Mitigation Mitigation Measure(s) 

Level of 
Significance 

after Mitigation 
regarding the “Valley Fever Training Handout” and Session(s) shall 
include the following: 

A. A sign-in sheet (to include the printed employee names, 
signature, and date) for all employees who attended the 
training session. 

B. Distribution of an information packet that includes 
educational information regarding the health effects of 
exposure to criteria pollutant emissions and Valley Fever, 
symptoms of exposure, and instruction for reporting 
cases of flu-like or respiratory illness symptoms to the 
Site Safety Officer. Those with persistent symptoms 
lasting more than 3 days shall be recommended to seek 
immediate medical advice. 

C. Training on methods that may help prevent Valley Fever 
infection. 

D. A demonstration to employees on how to use personal 
protective equipment (PPE), such as respiratory 
equipment (masks), to reduce exposure to pollutants and 
facilitate recognition of symptoms and earlier treatment 
of Valley Fever. Though use of the equipment is not 
mandatory during work, the equipment shall be readily 
available and shall be provided to employees for use 
during work, if requested by an employee. Proof that the 
demonstration is included in the training shall be 
submitted to Kern County. This proof can be via printed 
training materials/agenda, DVD, digital media files, or 
photographs. 

 
MM 4.3-9: At the time of project implementation, a COVID-19 
Health and Safety Plan should be prepared in accordance with the 
Kern County Public Health Services Department and Kern County 
Health Officer mandates. A copy of the COVID-19 Health and 
Safety Plan shall be submitted to the Kern County Planning 
Department for review and approval. 
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Table 7-1 Summary of Impacts, Mitigation Measures, and Level of Impacts after Mitigation 

Impact 

Level of 
Significance 

before 
Mitigation Mitigation Measure(s) 

Level of 
Significance 

after Mitigation 
MM 4.3-10: Prior to commencement of operations as authorized by 
this approval, a one-time fee shall be paid to the Kern County Public 
Health Services Department in the amount of $3,200 for public 
awareness programs. 

4.4 Biological Resources    
Impact 4.4-1: The project would have a substantial adverse effect, 
either directly or through habitat modifications, on any species 
identified as a candidate, sensitive, or special-status species in 
local or regional plans, policies, or regulations, or by the California 
Department of Fish and Wildlife or U.S. Fish and Wildlife Service. 

Potentially 
significant 

MM 4.4-1: Prior to commencement of operations in any new 
disturbance area, the project proponent shall develop and submit 
to the Kern County Planning and Natural Resources Department 
for review and approval an employee awareness program on the 
Migratory Bird Treaty Act and the Federal and State endangered 
species laws and regulations. The program shall provide 
employees with sufficient information to identify sensitive or 
protected species that could exist on-site, methods to avoid these 
species, and protection measures to reduce the potential for 
incidental take of these species. The employee awareness 
program shall be implemented by a qualified biologist until such 
time as reclamation has been completed and the site deemed fully 
reclaimed by the Kern County Planning and Natural Resources 
Department. 
 
MM 4.4-2: The project proponent/operator shall implement the 
following measures to avoid and/or minimize potential impacts to 
special-status animal species. 

A. Within no more than 30 days before ground-disturbing 
activities within the project site, a pre-disturbance survey 
shall be performed by a qualified biologist within the 
project site to record existing conditions of the site, 
determine if conditions have changed since the most 
recent reconnaissance or botanical surveys were 
conducted (April 14, 2018), and to determine where 
sensitive species avoidance buffers will be established 
for special-status species considered to have the 
potential to occur within the project site, including but not 
limited to the following: 

Less than 
significant 
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Table 7-1 Summary of Impacts, Mitigation Measures, and Level of Impacts after Mitigation 

Impact 

Level of 
Significance 

before 
Mitigation Mitigation Measure(s) 

Level of 
Significance 

after Mitigation 
1. Tulare grasshopper mouse (Onychomys 

torridus tularensis); 
2. San Joaquin kit fox (Vulpes macrotis mutica); 
3. nesting birds protected by the MBTA; 
4. burrowing owl (Athene cunicularia); 
5. American badger (Taxidea taxus); and 
6. San Joaquin whipsnake (Masticophis 

flagellum). 
This survey will include San Joaquin kit fox den 
evaluations. If ground-disturbing activities do not 
commence within 30 days of the initial survey date, 
surveys shall be repeated to refresh results. 
 

B. If any sensitive species are observed, the following 
buffers shall be established by the qualified biologist to 
prevent incidental take of any observed sensitive 
species. 

 
C. The project proponent/operator shall ensure that all 

employees working on the project site continuously 
implement the following measures: 

1. A qualified biological monitor shall be present 
on the project site during any initial vegetation 
removal/grubbing activities. A biological 
monitor is not a substitute for an incidental take 
permit. If any threatened, endangered, or 
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Table 7-1 Summary of Impacts, Mitigation Measures, and Level of Impacts after Mitigation 

Impact 

Level of 
Significance 

before 
Mitigation Mitigation Measure(s) 

Level of 
Significance 

after Mitigation 
otherwise sensitive species are uncovered 
during project activities, work will be halted to 
determine the best course of action.  

2. Keep all trash and food items picked up and 
removed from the site daily including 
microtrash (e.g., wrappers, bottle tops, food 
scraps).  

3. No pets (dogs) shall be allowed on-site.  
4. Vehicle traffic shall use established roadways. 

Cross-country travel is prohibited.  
5. Conduct a 360-degree vehicle check before 

moving vehicle from site.  
6. Maintain a speed limit of 15 miles per hour or 

less on dirt roads.  
7. To the extent practicable, previously disturbed 

areas are to be used to stockpile excavated 
materials, storage of equipment, locations of 
trailers, parking of vehicles, and other surface-
disturbing actions.  

8. Open excavations or trenches shall be covered 
at the end of each workday to prevent wildlife 
entrapment. If an excavation or trench is too 
large to cover, then a 45-degree escape ramp 
shall be installed. All excavations and trenches 
shall be inspected for wildlife prior to the 
commencement of work.  

9. If perimeter fencing is used, then the fencing 
shall include a 4- to 8-inch (0.1- to 0.2-meter) 
opening between the fence mesh and the 
ground or the fence shall be raised 4 inches 
above the ground to enable San Joaquin kit fox 
and other wildlife to pass through the project 
site.  

10. All vertical tubes and chain-link fencing piles 
shall be temporarily or permanently capped to 
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Table 7-1 Summary of Impacts, Mitigation Measures, and Level of Impacts after Mitigation 

Impact 

Level of 
Significance 

before 
Mitigation Mitigation Measure(s) 

Level of 
Significance 

after Mitigation 
avoid the entrapment and death of special-
status wildlife and birds. All pipes 1.5 inches 
(0.038 meter) or greater in diameter stored 
overnight on a project location must have end 
caps or other physical barriers that prevent 
wildlife from entering the pipe.  

11. Any dead or injured special-status wildlife 
found on the project site shall be left in place 
and reported to the U.S. Fish and Wildlife 
Service/California Department of Fish and 
Wildlife within 48 hours of the discovery for 
rescue or salvage. Discovery of Federally or 
State-listed species that are injured or dead 
shall also be managed consistent with 
regulatory requirements, including being 
reported immediately via telephone and within 
24 hours in writing, and a copy shall be 
furnished to the Kern County Planning and 
Natural Resources Department.  

12. All washing of trucks, equipment, or similar 
activities shall occur in areas where runoff is 
fully contained for collection and off-site 
disposal. Wash water may not be discharged 
from the site and shall be located at least 100 
feet (30.48 meters) from any water body or 
sensitive biological resources. If ground 
disturbance is intended to be temporary and 
does not occur on cultivated land, topsoil 
segregation shall be performed to preserve the 
seed bank for restoration efforts. Segregated 
topsoil shall be stored separate from the 
subsoil and segregated topsoil shall be 
restored to its original location. This will 
decrease unwanted invasive plant species 
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Table 7-1 Summary of Impacts, Mitigation Measures, and Level of Impacts after Mitigation 

Impact 

Level of 
Significance 

before 
Mitigation Mitigation Measure(s) 

Level of 
Significance 

after Mitigation 
(e.g., tumble weed, invasive grasses) from 
invading the area.  

13. Contact a qualified biologist if any dens 
suitable for San Joaquin kit fox, burrowing owl, 
and/or American badger (4 inches or greater in 
diameter) are observed during project 
activities.  

14. If any threatened, endangered, or otherwise 
sensitive species are encountered during 
project activities, all work that may harm that 
species shall stop immediately and a qualified 
biologist shall be contacted to determine the 
best course of action. Any threatened, 
endangered, or otherwise sensitive wildlife 
species shall be allowed to leave the site of 
their own accord. 

 
MM 4.4-3: The project proponent/operator shall implement the 
following measures to avoid and/or minimize potential impacts to 
special-status plant species. 

A. Within no more than 1 year prior to the commencement 
of operations as authorized by this approval, the project 
proponent shall retain a qualified botanist who shall 
conduct and document special-status plant surveys 
following the “Protocols for Surveying and Evaluating 
Impacts to Special Status Native Plant Populations and 
Natural Communities” or those established by the 
California Native Plant Society. 

B. If the surveys identify special-status plants, the following 
measures shall be implemented: 

1. A 50-foot buffer shall be established around 
any occurrences of a special-status plant 
species as designated by a qualified biologist, 
when feasible;  



County of Kern Chapter 7. Response to Comments 

Final Environmental Impact Report 7-14 March 2021 
Johe Ranch Mining Project 

Table 7-1 Summary of Impacts, Mitigation Measures, and Level of Impacts after Mitigation 

Impact 

Level of 
Significance 

before 
Mitigation Mitigation Measure(s) 

Level of 
Significance 

after Mitigation 
2. In areas where it is not feasible to set up 

buffers, soil conservation will be implemented 
for areas known to support sensitive plant 
species. The soil will be stockpiled using straw 
waddles and a cover to prevent loss of topsoil 
by wind and soil erosion. The topsoil will be 
used for areas that will be temporarily disturbed 
and later restored;  

3. Dust control shall be implemented in areas that 
occur near the rare or listed plant to avoid 
disturbance to the natural photosynthetic 
process of the plant. The pooling of water shall 
be avoided as well; and 

4. Large equipment shall be washed at an off-site 
facility away from native habitat prior to 
entering the project location to prevent the 
spread of invasive plant species that may be 
within the equipment. 

C. If disturbance cannot be avoided, the project proponent 
shall consult with the California Department of Fish and 
Wildlife and other regulatory agencies to identify and 
implement approved measures to effectively mitigate any 
potential impacts to be less than significant, as 
appropriate. 

 
MM 4.4-4: The following measures are based on the recently 
updated 2012 California Department of Fish and Game [now 
California Department of Fish and Wildlife] Staff Report on 
Burrowing Owl Mitigation, and shall be implemented to ensure 
potential effects on burrowing owl resulting from project 
implementation will be avoided and minimized to less-than-
significant levels: 

A. A project Lead Biologist shall be on-site during all initial 
ground-disturbing activities as authorized by this 
approval, in potential burrowing owl habitat. A qualified 
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Impact 

Level of 
Significance 

before 
Mitigation Mitigation Measure(s) 

Level of 
Significance 

after Mitigation 
wildlife biologist (i.e., a wildlife biologist with previous 
burrowing owl survey experience) shall conduct pre-
disturbance surveys of the permanent and temporary 
impact areas, plus a 150-meter (approximately 492-foot) 
buffer, to locate active breeding or wintering burrowing 
owl burrows no less than 14 days prior to initial ground-
disturbing activities. The survey methodology will be 
consistent with the methods outlined in the Staff Report 
and will consist of walking parallel transects 7 to 20 
meters apart, adjusting for vegetation height and density 
as needed, and noting any potential burrows with fresh 
burrowing owl sign or presence of burrowing. As each 
burrow is investigated, biologists will also look for signs 
of American badger and kit fox. Copies of the survey 
results shall be submitted to the California Department of 
Fish and Wildlife and the Kern County Planning and 
Natural Resources Department. 

B. If burrowing owls are detected, no ground-disturbing 
activities shall be permitted within the distances listed 
below in the table titled “Burrowing Owl Burrow Buffers,” 
unless otherwise authorized by California Department of 
Fish and Wildlife. Burrowing owls shall not be moved or 
excluded from burrows during the breeding season. 

 

 
 

C. If avoidance of active burrows is infeasible, the owls can 
be passively displaced from their burrows according to 
recommendations made in the 2012 Staff Report on 
Burrowing Owl Mitigation. Burrowing owls shall not be 
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Impact 

Level of 
Significance 

before 
Mitigation Mitigation Measure(s) 

Level of 
Significance 

after Mitigation 
excluded from burrows unless or until the following 
circumstances occur: 

1. Occupied burrows shall not be disturbed during 
the nesting season unless a qualified biologist 
meeting the Biologist Qualifications set forth in 
the 2012 Staff Report verifies through 
noninvasive methods that either: (1) the owls 
have not begun egg-laying and incubation or 
(2) juveniles from the occupied burrows are 
foraging independently and are capable of 
independent survival. Burrowing owls shall not 
be moved or excluded from burrows during the 
breeding season. 

2. A Burrowing Owl Exclusion Plan shall be 
developed and approved by the applicable 
local California Department of Fish and Wildlife 
office and submitted to the Kern County 
Planning and Natural Resources Department. 
The plan shall include, at a minimum: 

a. confirmation by site surveillance that 
the burrow(s) is empty of burrowing 
owls and other species preceding 
burrow scoping; 

b. the type of scope and appropriate 
timing of scoping to avoid impacts; 

c. occupancy factors to look for and 
what will guide determination of 
vacancy and excavation timing (one-
way doors shall be left in place 48 
hours to ensure burrowing owls have 
left the burrow before excavation, 
visited twice daily, and monitored for 
evidence that owls are inside and 
can’t escape; i.e., look for sign 
immediately inside the door); 
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Impact 

Level of 
Significance 

before 
Mitigation Mitigation Measure(s) 

Level of 
Significance 

after Mitigation 
d. how the burrow(s) will be excavated, 

including excavation using hand 
tools with refilling to prevent 
reoccupation is preferable whenever 
possible (may include using piping to 
stabilize the burrow to prevent 
collapsing until the entire burrow has 
been excavated and it can be 
determined that no owls reside 
inside the burrow); 

e. removal of other potential owl burrow 
surrogates or refugia on-site; 

f. photographs of the excavation and 
closure of the burrow to demonstrate 
success and sufficiency; 

g. monitoring of the site to evaluate 
success and, if needed, to 
implement remedial measures to 
prevent subsequent owl use to avoid 
take; and  

h. how the impacted site will continually 
be made inhospitable to burrowing 
owls and fossorial mammals (e.g., by 
allowing vegetation to grow tall, 
heavy disking, or immediate and 
continuous grading) until 
development is complete. 

3. Permanent loss of occupied burrow(s) and 
habitat is mitigated in accordance with the 
measures described below. 

4. Temporary exclusion is mitigated in 
accordance with the measures described 
below. 

5. Site monitoring is conducted prior to, during, 
and after exclusion of burrowing owls from their 
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Level of 
Significance 
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Mitigation Mitigation Measure(s) 

Level of 
Significance 

after Mitigation 
burrows sufficient to ensure take is avoided. 
Conduct daily monitoring for 1 week to confirm 
young of the year have fledged if the exclusion 
will occur immediately after the end of the 
breeding season. 

6. Excluded burrowing owls are documented 
using artificial or natural burrows on an 
adjoining mitigation site (if able to confirm by 
band resight). 

D. In accordance with the Burrowing Owl Exclusion Plan a 
qualified wildlife biologist shall excavate burrows using 
hand tools. Sections of flexible plastic pipe or burlap bag 
shall be inserted into the tunnels during excavation to 
maintain an escape route for any animals inside the 
burrow. One-way doors shall be installed at the entrance 
to the active burrow and other potentially active burrows 
within 160 feet of the active burrow. Forty-eight hours 
after the installation of the one-way doors, the doors can 
be removed, and ground-disturbing activities can 
proceed. Alternatively, burrows can be filled to prevent 
reoccupation. 

E. During mining activities, monthly and final compliance 
reports shall be provided to California Department of Fish 
and Wildlife, the Kern County Planning and Natural 
Resources Department, and other applicable resource 
agencies documenting the effectiveness of mitigation 
measures and the level of burrowing owl take associated 
with the proposed project.  

F. Should burrowing owls be found on-site, compensatory 
mitigation for lost breeding and/or wintering habitat shall 
be implemented on-site or off-site in accordance with 
Burrowing Owl Staff Report guidance and in consultation 
with the California Department of Fish and Wildlife. At a 
minimum, the following recommendations shall be 
implemented: 



County of Kern Chapter 7. Response to Comments 

Final Environmental Impact Report 7-19 March 2021 
Johe Ranch Mining Project 

Table 7-1 Summary of Impacts, Mitigation Measures, and Level of Impacts after Mitigation 

Impact 

Level of 
Significance 

before 
Mitigation Mitigation Measure(s) 

Level of 
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1. Temporarily disturbed habitat shall be 

restored, if feasible, to pre-project conditions, 
including decompacting soil and revegetating. 
If restoration is not feasible, then the project 
proponent shall implement “b” below. 

2. Permanent impacts to nesting, occupied, and 
satellite burrows and/or burrowing owl habitat 
will be mitigated such that the habitat acreage, 
number of burrows, and burrowing owls 
impacted are replaced based on a site-specific 
analysis and shall include permanent 
conservation of similar vegetation communities 
(grassland, scrub lands, desert, urban, and 
agriculture) to provide for burrowing owl 
nesting, foraging, wintering, and dispersal (i.e., 
during breeding and non-breeding seasons) 
comparable to or better than that of the impact 
area, and with sufficiently large acreage, and 
presence of fossorial mammals. Conservation 
shall occur in areas that support burrowing owl 
habitat and can be enhanced to support more 
burrowing owls 

3. Permanently protect mitigation land through a 
conservation easement deeded to a nonprofit 
conservation organization or public agency 
with a conservation mission. If the project is 
located within the service area of a California 
Department of Fish and Wildlife-approved 
burrowing owl conservation bank, the project 
proponent/operator may purchase available 
burrowing owl conservation bank credits. 

4. Develop and implement a mitigation land 
management plan in accordance with 
Burrowing Owl Staff Report guidelines to 
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address long-term ecological sustainability and 
maintenance of the site for burrowing owls. 

5. Fund the maintenance and management of 
mitigation land through the establishment of a 
long-term funding mechanism such as an 
endowment. 

6. Habitat shall not be altered or destroyed, and 
burrowing owls shall not be excluded from 
burrows, until mitigation lands have been 
legally secured, are managed for the benefit of 
burrowing owls according to California 
Department of Fish and Wildlife-approved 
management, monitoring, and reporting plans, 
and the endowment or other long-term funding 
mechanism is in place or security is provided 
until these measures are completed. 

7. Mitigation lands shall be on, adjacent to, or in 
proximity to the impact site, where feasible, 
and where habitat is sufficient to support 
burrowing owls. 

8. Consult with California Department of Fish and 
Wildlife when determining off-site mitigation 
acreages. 

 
MM 4.4-5: Active pits with slopes steeper than 2:1 
(horizontal:vertical) shall have a minimum of one escape ramp or 
shall otherwise be fenced or obstructed to prevent wildlife 
entrapment. 
 
MM 4.4-6: No more than 10 days prior to ground-disturbing 
activities, a pre-disturbance survey for active bird nests shall be 
conducted, if work occurs between February and September when 
nesting activity is most prevalent. If any active nests are observed, 
appropriate buffer areas (at least 50 feet) shall be established 
around each nest for avoidance as appropriate.   
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MM 4.4-7: If proposed mining activities are planned to occur during 
the nesting seasons for raptors and migratory birds (typically March 
1 through August 31), the project proponent shall retain a qualified 
biologist to conduct a focused survey for active nests of raptors and 
migratory birds within and in the vicinity of (no less than 500 feet 
outside project boundaries, where possible) the disturbance area 
no more than 30 days before mining activities and at the onset of 
each phase. These surveys shall be conducted during breeding 
seasons for any special-status birds potentially present in the 
disturbance areas. 
 
MM 4.4-8: If active nests are located during pre-disturbance 
surveys, U.S. Fish and Wildlife Service and/or California 
Department of Fish and Wildlife shall be notified regarding the 
status of the nests. If an active golden eagle nest is located within 
500 feet of ground-disturbing activities, or if any other active raptor 
nest is located within 100 feet of ground-disturbing activities, or if 
an active migratory bird nest is located within 50 feet of ground-
disturbing activities protection measures will be applied and 
enforced. Protection measures would include delaying project 
activities until the end of the breeding season, or if, project activities 
must take place during the breeding season, establishing an 
appropriate avoidance area (buffer zone) around the nest as 
determined by a qualified biologist in consultation with the 
appropriate resource agency. A qualified wildlife biologist shall 
monitor the nest to determine when the young have fledged and 
submit bi-weekly reports to the Kern County Planning Department 
throughout the nesting season. The biological monitor shall have 
the authority to cease mining activities or other activities if sign of 
distress to the raptor or migratory bird occurs. 
 
MM 4.4-9: Ground-disturbing activities shall be restricted as 
necessary to avoid disturbance of a nest until it is abandoned or a 
qualified biologist deems disturbance potential to be minimal (in 
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consultation with U.S. Fish and Wildlife Service and/or California 
Department of Fish and Wildlife). Restrictions may include 
establishment of exclusion zones (no ingress of personnel or 
equipment) or alteration of the schedule for initiation of mining or 
other activities. No action is necessary if ground disturbance occurs 
during the raptor and migratory bird nonbreeding season 
(September 1 through February 28). 

4.5 Cultural Resources    
Impact 4.5-1: The proposed project would cause a substantial 
adverse change in the significance of a historical resource as 
defined in State CEQA Guidelines Section 15064.5. 

Potentially 
significant 

MM 4.5-1: The project proponent/operator shall retain a Lead 
Archaeologist, defined as an archaeologist meeting the Secretary 
of the Interior’s Standards for professional archaeology (U.S. 
Department of the Interior 2011), to carry out all mitigation 
measures related to archaeological and historical resources. 

A. Prior to the commencement of any ground-disturbing 
activities, the project proponent shall demonstrate that it 
has a Worker Environmental Awareness Program 
(WEAP) in place for all workers at the project site that 
includes cultural and paleontological resources training. 
The training shall be prepared and conducted, for all 
personnel working on the proposed project, by the 
qualified Lead Archeologist (as defined above) in 
consultation with the Native American monitor(s). A copy 
of the WEAP guide shall be submitted to the Kern County 
Planning and Natural Resources Department. The 
training guide may be presented in video form. 

B. The training shall include an overview of potential cultural 
resources that could be encountered during ground-
disturbing activities to facilitate worker recognition, 
avoidance, and subsequent immediate notification to the 
Lead Archaeologist and Native American Monitor for 
further evaluation and action, as appropriate; and 
penalties for unauthorized artifact collecting or intentional 
disturbance of archaeological resources. 

Less than 
significant 
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Response to Comment Letter 9: San Joaquin Valley Air Pollution Control District 
(February 23, 2021) 

9-A: Thank you for your comments. The participation of the San Joaquin Valley Unified Air 
Pollution Control District (District) in the public review of this document is appreciated.  

9-B: The District states that the air quality analyses included in the Draft EIR were assessed in 2015 
using California Emissions Estimator Model (CalEEMod) version 2013.2.2, and states that an 
updated version, CalEEMod version 2016.3.2, is available and includes updated emission 
factors. The District recognizes that a Draft EIR requires a great deal of work and can span 
over a long period of time before completion and recommends that the latest available 
CalEEMod version be used for future project. This comment is noted and will be taken into 
consideration for air quality analyses prepared for future projects. 

9-C: The District’s recommendation to require the project utilize equipment with zero and near-zero 
technologies is not feasible due to the nature and location of the project. The infrastructure 
investment cost to install electric charging stations for the recommended equipment would be 
a significant expense above the BAU model. As described in Section 4.3, Air Quality, of the 
EIR, implementation of Mitigation Measure MM 4.3-1would require the project to comply 
with all applicable District requirements. Additionally, implementation of Mitigation Measure 
MM 4.3-6 would require the fleet of diesel engines in off-road vehicles operating at the project 
site comply with the In-Use Off-Road Engine Air Toxic Control Measure (13 California Code 
of Regulations [CCR] Sections 2449 and 2449.1) and require all equipment to be turned off 
when not in use, idling to be limited to 5 minutes or less, and all equipment engines to be 
maintained in good operating condition and in proper tune per manufacturers’ specifications. 
These mitigation measures are in place to ensure emissions from project equipment are reduced 
to the extent possible.  

9-D: The District recommends using the cleanest reasonably available off-road construction 
practices (e.g., eliminating unnecessary idling) and fleets, as set forth in 13 CCR Section 2423, 
and 40 Code of Federal Regulations (CFR) Part 89, be used to reduce project-related impacts 
from construction-related exhaust emissions. Implementation of Mitigation Measure 
MM 4.3-1, included in Section 4.3, Air Quality, of the EIR, would require the project to comply 
with all applicable District requirements and would require any approvals, waivers, or permits 
issued by the District to be submitted to the Lead Agency and incorporated into the approved 
surface mining and reclamation plan in accordance with the provisions of SMARA. 
Additionally, implementation of Mitigation Measure MM 4.3-6, included in Section 4.3, Air 
Quality, of the EIR, would require the fleet of diesel engines in off-road vehicles operating at 
the project site to comply with the In-Use Off-Road Engine Air Toxic Control Measure 
(13 CCR Sections 2449 and 2449.1) and provide copies of annual compliance certification 
reports made to California Air Resources Board (CARB) through the DOORS program to Kern 
County annually. Mitigation Measure MM 4.3-6 would also require all equipment to be turned 
off when not in use, idling to be limited to 5 minutes or less, and all equipment engines to be 
maintained in good operating condition and in proper tune per manufacturers’ specifications. 
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Figure 7-2 
AERMOD Scenario 2: Mine Area #1 and #2  
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Figure 7-3 
AERMOD Scenario 3: Mine Area #2 and #3 
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9-I: The District states that a project subject to District rules and regulations would reduce its 
impacts on air quality through compliance with regulatory requirements and provides 
references to applicable rules and regulations. The District encourages the project proponent to 
contact the District’s Small Business Assistance (SBA) Office at (661) 392-5665. 
Implementation of Mitigation Measure MM 4.3-1, included in Section 4.3, Air Quality, of the 
EIR, would require the project to comply with all applicable District requirements and would 
require any approvals, waivers, or permits issued by the District to be submitted to the Lead 
Agency and incorporated into the approved surface mining and reclamation plan in accordance 
with the provisions of SMARA. 

9-J: The District states that the project will be subject to District Rule 2010 (Permits Required) and 
Rule 2201 (New and Modified Stationary Source Review) and will require District permits. 
The District further states that prior to commencing construction on any permit-required 
equipment or process, a finalized Authority to Construct (ATC) must be issued to the project 
proponent by the District. Implementation of Mitigation Measure MM 4.3-1, included in 
Section 4.3, Air Quality, of the EIR, would require the project to comply with all applicable 
District requirements and would require any approvals, waivers, or permits issued by the 
District to be submitted to the Lead Agency and incorporated into the approved surface mining 
and reclamation plan in accordance with the provisions of SMARA. 

9-K: The District states that the primary functions of the proposed project are subject to District Rule 
2201 (New and Modified Stationary Source Review Rule) or District Rule 2010 (Permits 
Required); as a result, District Rule 9510 requirements and related fees do not apply to the 
project. The District states that the project proponent is required to obtain a District ATC prior 
to installation of equipment that controls or may emit air contaminants, including but not 
limited to emergency internal combustion engines, boilers, and baghouses. Implementation of 
Mitigation Measure MM 4.3-1, included in Section 4.3, Air Quality, of the EIR, would require 
the project to comply with all applicable District requirements and would require any 
approvals, waivers, or permits issued by the District to be submitted to the Lead Agency and 
incorporated into the approved surface mining and reclamation plan in accordance with the 
provisions of SMARA. 

9-L: The District recommends that a copy of the District’s comments be provided to the project 
proponent. The Lead Agency has shared the District’s comments with the project proponent 
for review and consideration. 
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